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In issues where interpretation of statute is in dispute, and contradictory legal opinions are
rendered, the state has recourse to an opinion by the attorney general. Until challenged in court,
this opinion has all legal standing, to which all parties must adhere. A question arose at the
October 2001 meeting of the Legidative Finance Committee concerning who has the lega
authority to reguest an opinion from the attorney general. According to Greg Petesch, Chief of
Legal Services for the Legidative Services Division, current statute does not alow a standing
committee such as the Legidative Finance Committee to request an opinion.

At its December mesting, the Legislative Finance Committee voted to request draft legislation
giving it and other statutory committees the authority to request an opinion from the Attorney
General. That draft legidation is attached, and changes the statues governing the following
committees to allow them to request an attorney general opinion:

1) The Legidative Finance Committee

2) The Legidative Council

3) The Environmental Quality Council

4) The Legidative Audit Committee

The request for an opinion must be made by a vote of two-thirds of all members of the
committee requesting the opinion.

Options
1) Authorize the legidation and appoint a sponsor.
2) Amend the legidation and appoint a sponsor.
3) Do not authorize pursuit of the legidation.
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A Bill for an Act entitled: "An Act requiring the attorney general to give a
written opinion to certain legislative conmttees upon request; authorizing
the legislative council, the legislative finance commttee, the legislative
audit committee, and the environnmental quality council to request attorney
general opinions by a two-thirds vote; anmending sections 2-15-501, 5 11-105

5-12-205, 5-13-203, and 75-1-324, MCA."

Be it enacted by the Legislature of the State of Montana

Section 1. Section 2-15-501, MCA, is amended to read:

"2-15-501. Ceneral duties. It is the duty of the attorney general

(1 to prosecute or defend all causes in the supreme court in which
the state or any officer of the state in the officer's official capacity is a
party or in which the state has an interest;

(2) to represent the state in all bankruptcy proceedings in which the
state's interest may be affected and in other debt collection proceedings at
the request of a state agency;

(3) after judgnent in any of the causes referred to in subsections (1)
and (2), to direct the issuing of a process as may be necessary to carry the
judgment into execution;

(4) to keep a register of all cases prosecuted or defended by the
attorney general. The register nmust be open to the inspection of the public
during business hours. The attorney general shall deliver the register to the
attorney general's successor in office.

(5) to exercise supervisory powers over county attorneys in al
matters pertaining to the duties of their offices and from tine to tine
require of them reports as to the condition of public business entrusted to
their charge. The supervisory powers granted to the attorney general by this
subsection include the power to order and direct county attorneys in all
matters pertaining to the duties of their office. The county attorney shall
when ordered or directed by the attorney general, pronptly institute and
diligently prosecute in the proper court and in the nanme of the state of
Mont ana any crimnal or civil action or special proceeding.

(6) when required by the public service or directed by the governor,
to assist the county attorney of any county in the di scharge of the county
attorney's duties or to prosecute or defend appropriate cases in which the
state or any officer of the state in the officer's official capacity is a
party or in which the state has an interest;

(7) to give an opinion in witing, without fee, to the legislature o+,
either house of the legislature, or a conmttee of the |egislature authorized
by law to request an opinion, to any state officer, board, or conm ssion, to
any county attorney, to the city attorney of any city or town, or to the
board of county conm ssioners of any county of the state when required upon
any question of law relating to their respective offices. The attorney
general shall give the opinion within 3 nonths following the date that it is
requested unless the attorney general certifies in witing to the requesting
party that the question is of sufficient conplexity to require additional
time. If an opinion issued by the attorney general conflicts with an opinion
issued by a city attorney, county attorney, or an attorney enployed or
retained by any state officer, board, comm ssion, or departnent, the attorney
general's opinion is controlling unless overruled by a state district court
or the suprene court.

(8) to discharge the duties of a nenmber of the board of exanmi ners and




state board of |and conm ssioners;
(9) to performall other duties as required by |aw"
{Internal References to 2-15-501
OK 2-15-225 }

Section 2. Section 5-11-105, MCA, is amended to read:

"5-11-105. Powers and duties of council. (1) The Il egislative counci
shal I :

(a) enploy and, in accordance with the rules for classification and
pay established as provided in this section, set the salary of an executive
director of the legislative services division, who serves at the pleasure of
and is responsible to the | egislative council

(b) with the concurrence of the legislative audit comrittee and the
| egislative finance committee, adopt rules for classification and pay of
| egi slative branch enployees, other than those of the office of consumer
counsel

(c) with the concurrence of the legislative audit committee and the
| egi slative finance comittee, adopt rules governing personnel nanagenent of
branch enpl oyees, other than those of the office of consunmer counsel

(d) adopt procedur es to admi ni st er | egi sl ator cl ai ms for
rei mbursenents authorized by law for interimactivity;

(e) establish time schedul es and deadlines for the interim comittees
of the Ilegislature, including dates for requesting bills and conpleting
interimwork; and

(f) performother duties assigned by |aw

(2) The legislative council nmy, upon an affirmative vote of two-
thirds of all the nenbers of the council, request a witten opinion fromthe
attorney general upon any question of law relating to the powers and duties
of the legislative council, the executive director of the |legislative
services division, and the |egislative services division

2-(3) If a question of statewide inportance arises when the

legislature is not in session and a legislative interim comrttee has not
been assigned to consider the question, the legislative council shall assign
the question to an appropriate interimconmmittee as provided in 55-202 or to
the appropriate statutorily created comittee."
{Internal References to 5-11-105:

K 5-11-111 OK 5-13-305 }

Section 3. Section 5-12-205, MCA, is amended to read:

"5-12-205. Powers and duties of commttee. The comittee:

(1D may organi ze, adopt rules to govern its proceedings, and nmeet as
often a necessary, upon the call of the presiding officer, to advise and
consult with the legislative fiscal analyst;

(2) may enploy and, in accordance with the rules for classification
and pay adopted by the legislative council, set the salary of the legislative
fiscal analyst. The legislative fiscal analyst shall serve at the pleasure of
and be responsible for providing services to the conmittee.

(3) may exercise the investigatory powers of a standing comittee
under chapter 5, part 1, of this title;

(4) shal | monitor the information technology policies of the
departnent of adm nistration with specific attention to:

(a) identification of information technology issues likely to require

future legislative attention; and

(b) the evaluation of proposed information technol ogy policy changes
and the fiscal inplications of the proposed changes and shall provide witten
responses to the departnment of administration communicating the conmittee's
positions and concerns on proposed policy changes;



(5) my accurul ate, conpile, analyze, and provide information rel evant
to existing or proposed legislation on how information technol ogy can be used
to i npact the welfare of the state;

(6) may prepare legislation to inplenent any proposed changes
i nvolving information technol ogy; and

(7) may, upon an affirmative vote of two-thirds of all the nenbers of
the cormittee, request a witten opinion from the attorney general upon any
question of law relating to the powers and duties of the committee, the
| egislative fiscal analyst, and the legislative fiscal division and to the
financial matters of the state; and

H-(8) shall, before each regular and special |egislative session
i nvol vi ng budget ary matters, prepare recomendations to the house
appropriations committee and the senate finance and clains committee on the
application of certain budget issues. At a mninmm the reconmmendati ons nust
i ncl ude procedures for the consistent application during each session of
inflation factors, the allocation of fixed costs, and the personal services
budget. The conmmittee may al so nake reconmendati ons on other issues of nmjor
concern in the budgeting process, such as estimating the cost of inplenenting
particul ar prograns based upon present |aw. "

{Internal References to 5-12-205: None.}

Section 4. Section 5-13-203, MCA, is anended to read:

"5-13-203. Meetings -- powers and duties -- conpensation. (1) The
conmmittee shall neet as often as nmay be necessary during and between
| egi sl ative sessions to advise and consult with the |egislative auditor

(2) The committee mamy, upon an affirmative vote of two-thirds of al
the nenbers of the committee, request a witten opinion from the attorney
general upon any question of law relating to the powers and duties of the
conmittee, the legislative auditor, and the legislative audit division

£2(3) Committee nenbers are entitled to receive conpensation and
expenses as provided in 5-2-302."

{Internal References to 5-13-203: None.}

Section 5. Section 75-1-324, MCA, is amended to read:

"75-1-324. Duties Powers and duties of environnental quality council
(1) The environnmental quality council shall

-(a) gather timely and authoritative information concerning the
conditions and trends in the quality of the environment, both current and
prospective, analyze and interpret the information for the purpose of
determ ning whether the conditions and trends are interfering or are likely
to interfere with the achievenent of the policy set forth in 75-1-103, and
conpile and submit to the governor and the legislature studies relating to
the conditions and trends;

£2-(b) review and appraise the various prograns and activities of the
state agencies, in the light of the policy set forth in 75-1-103, for the
purpose o deternmining the extent to which the prograns and activities are
contributing to the achi evemrent of the policy and make recommendati ons to the
governor and the legislature with respect to the policy;

£3)(c) develop and recommend to the governor and the legislature state
policies to foster and pronpte the inprovement of environnmental quality to
nmeet the conservation, social, economic, health, and other requirenents and
goal s of the state;

4-(d) conduct investigations, studies, surveys, research, and
anal yses relating to ecol ogical systens and environnental quality;
{5)(e) docunent and define changes in the natural environnent,

including the plant and animal systens, and accunul ate necessary data and
other information for a continuing analysis of these changes or trends and an



interpretation of their underlying causes;

- (f) meke and furnish studies, reports on studies, and
recommendations with respect to matters of policy and legislation as the
| egi sl ature requests;

H-(9) anal yze legislative proposals in clearly environnental areas
and in other fields in which Ilegislation mght have environnental
consequences and assist in preparation of reports for use by legislative
committees, adm nistrative agencies, and the public;

8)>(h) consult with and assist legislators who are preparing
environnental legislation to clarify any deficiencies or potential conflicts
with an overall ecol ogic plan;

£9-(i) review and evaluate operating programs in the environnmenta
field in the several agencies to identify actual or potential conflicts, both
anong the activities and with a general ecologic perspective, and suggest
| egislation to renedy the situations; and

19)(j) perform the administrative rule review, draft |egislation
review, program evaluation, and nonitoring functions of an interim comittee
for the:

=)-(i) department of environmental quality;

(b)(ii) departnent of fish, wildlife, and parks; and

¢c)(iii) department of natural resources and conservation

(2) The environmental quality council may, upon an affirmative vote of
two-thirds of all the nenbers of the council, request a witten opinion from
the attorney general upon any question of law relating to the powers and
duties of the council."

{Internal References to 75-1-324: None.}

END
{Name : Val enci a Lane
Title : Staff Attorney
Agency: LSD

Phone : 444- 4025}

S\Legidlative Fixa_Divison\LFD_Finance Committee\L FC_Report32002\October 3\AG_opinion_drft_leg_mmo.doc



